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Got people lining up to volunteer for your organization? They’ll bring a ton of great assistance, but they may
also present some liability risks. Fear not—they’re risks you can manage with the right approach.

Worth the Risk
Volunteers keep many an organization running, but they bring potential liabilities
BY CHERIE TRAVIS AND BRAD POWERS
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This piece will focus on five important
questions you should be asking yourself
when it comes to reviewing your volunteer program: (1) Can a volunteer be held
legally responsible by a third par t y for
negligent actions performed while she is
volunteering? (2) Can a shelter be held liable for the negligent actions of a volunteer? (3) Can a volunteer successfully sue
a shelter for injuries incurred while volunteering? (4) What effect does a waiver of
liability agreement have on these issues?
And (5) do the liability rules change when
the volunteer in question is a minor?
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Is your shelter responsible
for damages caused by a
volunteer’s negligence?
When a potential volunteer walks into your
shelter, you can assume altruistic intentions and little else. Every shelter should
have a screening process to determine
whether a volunteer would be a suitable
fit with your organization. This screening
process may include a volunteer orientation, questionnaire, reference check, and
in-person interview. These screening policies, along with good training programs,
are an animal welfare organization’s best
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During 2010, more than 26 percent of
Americans volunteered for an organization
at least once. And with the economic climate bringing on budget crunches, chances
are your organization may rely more and
more on the services some of America’s
62.8 million volunteers, who provide more
than 8 billion hours of service in the year.
Volunteers are a critical source of support
for countless shelters and rescue groups. Being
aware of the potential liability issues around
volunteers should help organizations develop
smart policies about training and safety—and
the right kind of volunteer agreements!

line of defense against the kind of accidents that can lead to lawsuits—rememb e r t h e w h o l e “o u n ce of p r e v e nt i o n”
rule? (See animalsheltering.org/volunteer_
training for an in-depth article on screening and training issues.)
Once a volunteer gets through screening and training, they’ll eventually be expected to per form their assigned tasks.
Whether it’s walking dogs, feeding animals, or cleaning cages, you will have to
rely on that volunteer to perform the function carefully and properly. What happens
if they don’t? What happens if they go to
fill the water bowl of an animal, carelessly
leave the hose running, and a visitor slips
and falls on the slipper y ground? What
happens if the volunteer attempts to walk
a dog who is too powerful, and the animal
gets loose and bites someone? Or if the
volunteer is transporting animals to an offsite adoption event and negligently runs
a red light? There are a number of ways
a volunteer’s carelessness could result in
injury to a third party. But when will your
shelter have to pay for their negligence?
You may think that the answer is simple: “If the volunteer is negligent, they
are responsible, not the organization!”
But the law does not agree. Under the
Volunteer Protection Act, volunteers are
largely immune from liability for their own
negligence so long as it occurred while the
volunteer was acting within the scope of
her outlined responsibilities.
There are some exceptions to this general rule, namely (1) if the volunteer has
been “grossly negligent” ( really, really
careless) ; (2) the volunteer is operating
a motor vehicle at the time of the negligence; or (3) the volunteer is performing
a function that she should have been licensed or certified to perform (in the sheltering context, this includes administering
a rabies vaccination, or rendering advanced
veterinary care).
So if your volunteer is pretending to be
a vet when he really isn’t, or driving negligently to an adoption event, then whomever
is injured can sue the volunteer directly. In all
other cases, the injured person is going to
look for someone else to pay for the dam-

ages. They will also look for someone else to
sue if the volunteer is “judgment-proof” (a
fancy legal term for “broke”).
To understand this area of the law, you
must be familiar with two key legal concepts: “vicarious liability” and respondeat
superior. Vicarious liability is a rule that
transfers the legal responsibility from the
person who caused an injury to someone
else. Respondeat superior is a legal doctrine that applies the concept of vicarious
liability to hold a principal (most often an

Obtaining liability
insurance is
a good way to
protect your
organization
from things that
may be out of
your control.
A few hundred
dollars now may
save you a lot
of money and
anxiety later.
employer) responsible for the negligence of
their agent (usually an employee).
Volunteers are, by definition, not employees of your organization. However,
there are several cases where courts have
applied the doctrine of respondeat superior
to hold nonprofit organizations vicariously
liable for the negligence of volunteers. In
Trinity Lutheran Church, Inc. of Evansville,
Ind. v. Miller, the Indiana Court of Appeals
invoked the doctrine of respondeat superior to hold a nonprofit organization responsible for the actions of a volunteer
who negligently crashed into a motorcyclist
while on his way to deliver cookies to the
elderly. There was no evidence to suggest
that the organization did anything wrong.

The court imposed liability solely on the
basis that the nonprofit knew the volunteer
would be driving, and had assigned him the
task of cookie delivery.
In Heikkinen v. United Services Automobile
Association, the Wisconsin Court of Appeals
upheld the $18 million verdict rendered in the
lower court against a nonprofit organization
after a volunteer negligently ran a red light and
injured a man. The court reasoned that the
nonprofit should be responsible because the
volunteer was fulfilling the mission of the organization—visiting families that had recently suffered a loss—when the accident occurred.
These two cases are just part of a large
body of case law that supports holding organizations liable for the negligent actions
of their volunteers. The common thread
in these cases is to hold the organization
liable when it has actual control over the
volunteer, or the right to control the volunteer, while they are performing a task
within the scope of their volunteer duties.
The large verdict in the Heikkinen case
shows how crippling the careless mistake
of one volunteer can be. But many organizations can’t function without free labor
from volunteers. The 62 million people
who volunteered in 2010 provided ap proximately $173 billion worth of service.
Some have argued that holding organizations liable will reduce the number of organizations willing to accept the services of
volunteers, thereby reducing the availability of essential services that the volunteers
would otherwise be administering. There
are some courts that make a distinction
between for-profit and nonprofit organizations when considering volunteer liability
issues. However, the overwhelming majority of states agree that nonprofit organizations can be held financially responsible for
volunteer negligence.

Can my shelter do anything
to protect itself from liability
for volunteer negligence?
So what can you do to limit your organization’s exposure to liability? Two words:
liabilit y waiver. The liabilit y waiver is a
mechanism that allows one person or entity to agree not to hold another party re-
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sponsible for an injury, even if the injury
was caused by that party.
Your shelter should have a liabilit y
waiver that every volunteer is asked to sign
before beginning their service. Consult with
a lawyer to craft a waiver that applies to the
specific needs and peculiarities of your operation. All too often, we see waivers that
are cut and pasted from other organizations
and don’t provide maximum protection.
Let’s briefly touch on the basic legal components of a volunteer agreement:
1. Release Agreement – Also known as a
waiver, a release is an agreement between
two parties, where one party agrees to waive
their right to sue the other party for legal
claims as specified in the agreement. If you
sign a release and later you are injured, the
release agreement will generally prevent
you from successfully collecting a judgment
against the other party, even if their negligence caused the injury. Your shelter should
have all volunteers sign an agreement that
releases you from responsibility for any injuries incurred by the volunteer, including
at the shelter and off the premises. So if a
volunteer slips and falls in your shelter, even
if it was through your organization’s own
negligence, the release will likely protect
you from a lawsuit. Courts commonly hold
injured parties to the terms of the release
agreement with the understanding that:
(1) some activities are inherently dangerous
to some degree, and (2) people should be
free to engage in activities so long as they

50

are not illegal and the participant is made
aware of the risks. So make sure that your
release agreement specifies all of the potential dangers and injuries involved with
the work a volunteer will be doing.
2. Indemnity Agreement – Also known
as a “hold harmless agreement,” an indemnity agreement is an arrangement between
t wo par ties where one par t y agrees to
protect the other party against anticipated
losses, claims, or lawsuits that may occur
in the future. Your volunteer agreement
should include an indemnity provision that
causes the volunteer to hold your organization harmless for any legal claims that arise
out of the volunteer’s activities. Unlike the
release agreement, which addresses a claim
between the two parties to the contract,
the indemnity agreement anticipates claims
that might be brought by a third party. So
if your volunteer negligently allows an untrained dog to run free, and that dog bites
a visitor at your adoption event, then under
the indemnity agreement, the volunteer
should have to reimburse your organization
for any court awards to the injured visitor.

How much protection do release
and indemnity agreements
provide an organization?
The release agreement will come into play if
the volunteer is injured and attempts to sue
your organization for damages. Typically,
courts are very willing to uphold the release
agreement in favor of your organization,
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because the volunteer agreed to perform
the task knowing that injury was a possibility. So if your release agreement is drafted
properly, and your group wasn’t itself extremely negligent or purposeful in causing
the injury, then the volunteer will usually be
unable to collect a judgment against you.
Now what about situations where a third
party is injured through the negligence of
your volunteer? As noted, a group can be
held responsible to a third-party victim for
the negligence of a volunteer, even if the
group itself wasn’t negligent. An indemnity
agreement will come into play, and you can
hold your volunteer responsible for any claims
brought against you arising out of that volunteer’s actions. So how do we reconcile these
two facts? The bottom line is that the victim
is likely to sue both you and the volunteer.
First, the volunteer will invoke the Volunteer
Protection Act; the court will likely find the
volunteer immune from liability. Even if the
volunteer is found liable, they may be judgment-proof, which is why your organization
was brought as a party to the suit in the first
place (because, theoretically, you have more
money than the volunteer).
If you are in a jurisdiction that holds
nonprofit organizations liable for the independent negligence of their volunteers
(and most of you are), then—assuming the
victim can prove that the volunteer did in
fact behave negligently and that negligence
caused the injury—the court will likely find
you responsible. You respond to the court
that the indemnity provision in the volun-

ERIC ISSELÉE/SHUTTERSTOCK.COM

A volunteer who causes harm to people, animals, or property while doing work on your
behalf can mean legal trouble for your organization.

You help animals. We help you.
teer agreement clearly states that the volunteer agrees to assume liability for any claims
against your shelter relating to their volunteer service. Unfortunately, that indemnity
provision will provide you little protection,
because the victim never agreed to be part
of the agreement, and the indemnity agreement only comes into play after a judgment
has been successfully entered against your
shelter. So the judge will find you financially
responsible and order you to pay the award.
A major judgment like Heikkinen vs.
USAA would certainly cripple most any organization. Once the judge orders you to pay
the victim, you could sue the volunteer for
enforcement of the indemnity clause in the
volunteer agreement. Legally speaking, the
volunteer would likely be on the hook and
have to reimburse you for the damages, but
practically speaking, most volunteers do not
have $18 million.
Since the victim still has a right to be
compensated, the responsibilit y will ultimately fall back to you after your suit
against the volunteer ends up in bankruptcy court. Obtaining liability insurance
is a good way to protect your organization
from things that may be out of your control. A few hundred dollars now may save
you a lot of money and anxiety later.

Humane Society University provides an academic
curriculum exclusively dedicated to human-animal studies. Undergraduate
degrees and graduate certificates can be completed online or with
a combination of online and onsite classes. We also offer a variety
of professional development courses on topics such as animals in
disaster, animal fighting investigations, mastering animal sheltering
basics, and confronting compassion fatigue.
For more information, visit humanesocietyuniversity.org
or contact admissions@humanesocietyuniversity.org.

Humane Society University
2100 L Street, NW
Washington, DC 20037
p 202.676.2390
f 202.778.6147
Licensed by the DC Education
Licensure Commission

What if the volunteer
is underage?
If your shelter uses minor volunteers, you
should have them sign a volunteer agreement with release and indemnity provisions,
and additionally have their parents sign a
release on behalf of their child. Usually, contracts with minors are voidable once the
minor turns 18. This is why it is necessary
to get the parent to also agree to waive the
rights of their minor child.
You may wonder whether a parent’s waiver
of rights for the child is enforceable when a
minor brings his own claim. Courts are split on
this issue, so you will have to consult the laws
and precedents in your jurisdiction. Usually the
court will uphold a parental release of liability
where activities are public or nonprofit, such
as community or school events. Alternatively,
the courts are more willing to allow a suit to
be brought against a for-profit company after

Learn. Lead. Achieve.
Humane Society University is committed to providing equal access to educational opportunities for all applicants regardless of race, color, religion, sex, sexual orientation, age, national origin, disability, marital, or veteran status in compliance with Federal and state laws and regulations. All benefits, privileges, and opportunities offered by Humane Society
University are available to all students and employees in accordance with federal and District of Columbia laws and regulations. This policy is applicable to all personnel policies and practices including recruitment, hiring, training, promotion,
compensation, transfers, layoffs, terminations, benefits, and social and recreational programs.
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Increase Cat Adoptions
with Fancy Feet!
“SoftClaws colored nail caps have
proven to increase cat adoptions”
–reported by HSUS of Vero Beach, Florida,
Sheltering Magazine July 2007

Shelter visitors easily become cat adopters
knowing Soft Claws nail caps:

✓ Help protect them and their children
from playful scratches

✓ Help protect their home furnishings
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a minor volunteer is injured, even if the parents
have signed a waiver. In Zivich v. Mentor Soccer
Club, a parent signed a waiver for a 7-year-old
child to participate in a nonprofit organization’s
soccer training program. The court upheld the
waiver, preventing the minor or the parent from
suing the nonprofit, reasoning that if these
agreements weren’t upheld, several activities
by nonprofit charities using volunteer services
would no longer exist.
W hat about invoking an indemnit y
agreement when a minor’s negligence causes
injury to a third party? Just as your organization can be held liable if an adult volunteer
is independently negligent, the same applies
to a minor volunteer. Further, the court might
find the indemnity agreement to be invalid
against either the parents or the minor once
the minor turns 18. And lastly, the victim
might argue that your shelter was directly
negligent by allowing a minor to volunteer
for an activity that they clearly could not
properly handle—another reason to carefully
consider the tasks given to minor volunteers.
In summary, while much the same legal
analysis applies to adult and minor volun-

teers, using minor volunteers opens an organization up to slightly more liability than
when dealing with adults.
Ultimately, there is no way to com pletely safeguard your organization, but
having good screening, training, and volunteer agreements in place is a vital and
protective practice. Most animal welfare
organizations benefit enormously from
well-run volunteer programs, and if yours
is one of those, just make sure you have
a comprehensive volunteer agreement,
screen and train your volunteers properly,
and provide adequate supervision during
their volunteer service. Know your volunteers’ limits, and don’t unnecessarily push
them. If you have a small teenager with little animal handling experience, maybe you
don’t want him walking your larger dogs.
And at the end of the day, accidents happen. So focus on your mission, hope for
the best, and make sure to carry comprehensive insurance. AS
For more volunteer management
resources, go to animalsheltering.org.

✓ Easy to apply and each application

1
1. Trim
nails

2
2. Apply adhesive
to caps

3
3. Apply caps
to nails

4
4. Observe for
5 minutes

To purchase contact:
Pet Edge - 800.738.3343
Ryan’s Pet Supplies - 800.525.7387
For special adoption programs call:
Soft Claws direct 800.762.7877 x508
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If volunteers who are under 18 are lending a hand at your shelter, both they and a
responsible parent or guardian should sign their paperwork.
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